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EDITORIAL NOTES. 


An extremely interesting address was delivered before the Ten- 
nessee Bar Association in August last, which occupies over thirty 


' pages of space in the “American Law Review” of Nov.-Dec., 1917. 
| The subject was, “The Power and Duty of the State to Settle Dis- 
" putes Between Employer and Employés.’ The position taken, which 


is enforced by various quotations from opinions by the United States 
Supreme Court, is “that we have reached that point in our social and 
economic development where industrial strikes must either be pro- 
hibited or regulated by law, and that the State must provide an 
agency clothed with administrative powers to intervene, adjudicate 
and settle, under certain prescribed rules and regulations, all ques- 
tions between certain combination of capital and combination of 
labor. The State must furnish a tribunal and clothe it with jurisdic- 
tion to try and determine issues arising between employer and em- 
ployés in all cases where a strike of the employés will affect the public 
interest. And in all cases of employment where the employer is 
engaged in a public service business, or in a business where he has 
devoted his private property to a public use, and in all business affect- 
ing the public generally, such tribunal must have authority to pre- 
scribe a scale of wages that not only the employer must pay, but that 
the employé must accept, or otherwise quit the employment and 
abstain from any effort, peaceful or otherwise, to force the employer 
to grant the concessions demanded or to pay a different wage than 
that prescribed by the State tribunal. The law should classify gen- 
erally and in many instances name specifically the various lines of 
business over which the State Commission or Tribunal shall exercise 
such jurisdiction. For instance, it should have such power in con- 
troversies between railroads and their employés, telephone companies, 
telegraph companies, mining companies, hotel companies, bus and 
taxi-cab companies in cities of certain population, and all persons, 
corporations or partnerships engaged in milling or manufacturing 
those things which at this day are regarded as reasonably necessary 
to the comfort and welfare of the people in general—all business of 
public consequence. Has the State the power to do these things? 
Is the right to strike a constitutional right, and would the prohibi- 
tion against the right to strike be in violation of either the Fifth or 
Fourteenth Amendment to the Constitution? As the Fifth Amend- 




















34 THE NEW JERSEY LAW JOURNAL. 


ment is not a limitation on the power of a State but operates solely 
against the Federal Government, we may lay that Amendment to one 
side for the present. Would a State constitution or an Act of the State 
Legislature denying the right to strike violate the Fourteenth Amend- 
ment prohibiting a State from depriving ‘any person of life, liberty 
or property without due process of law?’ I believe the State, in the 
exercise of its police powers, has ample authority to prohibit strikes 
in the interest of public quietude, industrial peace and economic sav- 
ing, especially on condition the State provide a tribunal clothed with 
jurisdiction to adjudicate the controversy between the employer and 
the employés. The purpose of all strikes is to enforce demands of 
the employés, and where the State furnishes an agency clothed with 
jurisdiction to investigate such demands, and pass on their legality 
and on their justness, and grant or deny them, how can the employé 
say that he has been deprived of life, liberty or property without due 
process of law? Though the demands of the employé are unjust, he 
may be able to enforce them by the strike, whereas, the presumption 
is that when his demands are unjust, the State commission or agency 
having jurisdiction will deny them.” 





A singular case of action by the Long Branch Commission Gov- ‘ 
ernment is to come before the Supreme Court. The Commissioners 
changed the mayoralty during his term of office. Mayor Woolley had 


been appointed to serve a term which would end May 15, 1920. His 
colleagues deposed him by making him the head of the Department of 
Parks and Public Property, and made John W. Flock head of the 
Department of Public Affairs and, thereby, mayor. Mr. Woolley 
keeps possession of the mayor’s office at the city hall, and continues 
to sign bills, although the city officers generally recognize Mr. Flock 
as mayor. Whether a department head can be changed during the 
four-year term is the question to be settled by the Court. The Com- 
mission Act is silent on the subject. 





In directing the release of Mollie M. Caprio from a house of 
detection in Essex county, the Supreme Court, in an opinion by 
Mr. Justice Garrison, holds that the amendment of 1914 to the Crim- 
inal Procedure Act does not authorize a resentence that increases the 
duration or extent of the punjshment imposed by a previous sentence 
and partly borne by the defendant. The decision of the Court was 
the result of habeas corpus proceedings instituted in an effort to 
bring about the woman’s release from the institution. On February 
1, 1915, the Caprio woman was convicted of perjury and sentenced 
to the State Home for Girls in Trenton. Two years later the con- 
viction was affirmed by the Court of Errors and Appeals, and on No- 
vember 5, 1917, the Essex Quarter Sessions, on its own motion, 
vacated the judgment and suspended sentence, and finally resentenced 
her to the House of Good Shepherd until December 20, 1917. She 
was then to be released upon probation for three years, and to pay 
twenty-five cents a week during that period. 
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EDITORIAL NOTES. 35 


The Local Option Act is now on the statute books of this State 
and immediately operative. Thirty per cent. of the voters may peti- 
tion and secure an election in any municipality. Salem and Cumber- 
land counties are likely to be the first in the State to hold a special 
election under the Act and, no doubt, many other counties will follow 
soon. In counties where license is to be continued, another Act pro- 
vides that voters may direct how the liquor traffic shall be conducted. 





Governor Edge is quoted as saying in reference to appointments 
in this State the following: “Any and all appointments by me will 
be based upon three considerations—merit, improvement in service 
to the State and party welfare, except that the latter will not apply 
o the case of Judgeships. Merit must always be reckoned with; 
mprovement that may be possible in any branch of the State govern- 

ent through my appointments I consider one of my first and most 
acred duties; party consideration can be given where it will not 
onflict with either of these.” If the Governor follows out these rules, 


oe ‘as laid out for his own guidance, he will be the first executive of New 


Jersey to do so in a long period. We seem to have doubts as to 
whether, in the case of Judges, it will be applied to Judges of County 

ourts, i. e., of the Common Pleas. That it will be applied to the 
Supreme and Circuit Court Judges is now proved. But the rule has 
been, as long as we can recall, for Common Pleas Judges to be 
hanged with every change in the politics of the State administration. 

hat it ought not to be so scarcely needs argument. An upright, 
efficient Judge is entitled to be continued in office for more than one 
term, let his politics be what it may. 





The reckless operation of automobiles, which often causes some- 
body’s death, receives the condemnation it should in an opinion hy 
he Supreme Court of Ohio (State v. Schaeffer, 117 N. E. 220). The 
ppinion exhaustively reviews the law concerning the use of motor 
ehicles on highways and streets, and, among other things, says, 
(in upholding a conviction for the death of a child) : 

“The first year for which official statistics are available as to the 
number of automobiles operated on the public highways of this State 
(Ohio) is 1908, when 18,000 were in operation. To-day the total num- 
ber is over 300,000. If there was need for some such statute in 1908, 
there is more than ten times the need of it today. Statisticians have 
calculated that, when you vest average men with large power, you 
make either a tyrant or fool out of ten per cent. of them. The esti- 
mate is very conservative. Indeed, if it err at all, it is upon the 
ground that it is too low, and it may well be doubted if the ratio is 
appreciably reduced in case of putting 300,000 automobiles, with their 
tremendous speed, power, and impact, under the direction and control, 
or lack thereof, of the usual drivers. Ten per cent. of the 300,000 
would make 30,000 that are in the hands of tyrants, fools, or incom- 
petents, speed maniacs, that are a constant menace and danger to 
the safe and conservative 90 per cent. of automobile drivers, to other 
vehicle drivers and to the millions of foot passengers. ‘Safety first’ 
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must not be sacrificed for ‘speed first.’ The daily press is full of hair- q 
breadth escapes and casualties, from slight injuries on the one hand | y 
to instant death on the other. It may well be said, ‘that the railroad th 





locomotive has killed its hundreds, but the automobile is killing its | co 
thousands.’ The day has long been here when the authorities should | pr 
exercise every power under every law of the State to protect the 7 = 

n 


safety of the public, its life, its limb; and in order to meet every | 
possible situation of danger, some such general comprehensive, and 7 pla 
elastic statute as section 12603 is absolutely necessary. The careful, | 
conservative driver need have no fear of it. The reckless, wanton | 
speed maniac needs to be kept in fear of it. The life of the humbliest } 
citizen must be placed above the gratification of the motor maniac, 77 ( 

who would turn the public highways into a race course.” mg 


















How they now do things in a legal (or unlegal) way in Russia $ 
is well illustrated from the following: A Russian military prisoner : 
had been sentenced to be executed for selling military secrets to Ger- 7, . 


many and plotting explosions in two powder factories which caused > 
the death of 3,000 persons. When a squad of soldiers and govern- i 
ment agents had assembled to watch the hangman do his work the 
condemned men startled them by a proposal that instead of hanging | 


him they give him a vote of approval. His proposal was then soberly | 9 som, 
discussed, and put to vote. The voting showed a two-thirds majority in | gene 
favor of executing the sentence, whereupon the condemned man ex- at th 
pressed dissatisfaction as to the accuracy of the voting and demanded ‘ 
a formal division of the house. Thus the matter was carried to the as m 
prison courtyard, and the ayes and noes were requested to line up as ca 
on opposite sides of the gates. The result was still the same, but sion 


when they looked around for the secretary, who was also the con- 
demned prisoner, he was nowhere to be seen. It was explained that 
he had voted by marching out at the gate and had failed to return 
subsequently. After some discussion the meeting decided that the 
disappearance of the prisoner had disposed of any necessity of further 
discussing the question of his execution, and that there remained 
before the meeting only the fate in store for the executioner. This 
time the vote was unanimous, and the following resolution wa: 
passed. “In consequence of the fact that the Revolutionary People 
on February 28 to March 12 gained its freedom, not in order to 
down civil liberty; also in cansequence of the fact that Executioner 
Demochkin neglected to execute sentence on the condemned man. 
the Assembly has decided to condemn Demochkin to three months 
imprisonment. Long live the self-determination of the peoples on the 
basis of Russia federative and indivisible!” 





In the case of Samuel Sherman v. Auto Bankers, Incorporated 
reported in 164 New York Supplement, 698, the Court states: “About 
March 12, 1916, desiring to purchase a secondhand car for taxicab 
purposes, plaintiff was referred to defendant corporation, at 225 Fifth 
avenue, and there found its office on the tenth floor, presumably 4 
near heaven as any of its officials will ever reach.” The only official 
mentioned as such in the opinion was an attorney. 
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EDITORIAL NOTES. 37 


The Act “To provide further for the national security and defense 
by encouraging the production, conserving the supply, and controlling 
the distribution of food products and fuel,” approved August 10, 1917, 
contains a number of far-reaching provisions authorizing seizure of 
private property for various purposes connected with the prosecution 
of the existing war. When it is determined that the government no 
longer needs the factory, packing house, oil pipe line, mine, or other 
plant which it has taken, it is to be restored to the person entitled 
to possession. This provision seems to contemplate only a temporary 
occupation and use of the property by the government. It is required 


'to be restored to the person entitled to possession when no longer 


essential for the national defense. The section further provides that 


'“The United States shall make just compensation, to be determined 


by the President, for the taking over, use, occupation and operation 

by the government of any such factory, mine or plant, or part thereof.” 
f the compensation is unsatisfactory to the person entitled to it, he 
hall be paid 75 per cent. of the amount so determined and be entitled 
© sue the United States to recover such further sum as will amount 
o a just compensation therefor, as provided in the law as to shipping 
nd war materials. 





The Board of Public Utility Commissioners of this State adopted 


‘some recommendations to street railway companies and the public 
) generally in December, the substance of which are thus summed up 
jat the end of a small pamphlet of eight pages: 


“(1) That the street railways through the State adopt such means 
as may be considered most efficient to induce such of their patrons 
as can do so to ride on the cars during other periods than the commis- 
sion hours. 

“(2) That the street railways of the State which are not pro- 
vided with sufficient equipment and other facilities to properly handle 
the present and prospective traffic make every effort to secure such 
equipment and facilities, as far as may be practicable, at the earliest 
possible date. 

“(3) That the attention of the officials of industrial and govern- 
ment plants be directed to the necessity of full co-operation in the 
matter in order that the street railways may be facilitated in the work 
of transporting their employés, which will result advantageously 
to all concerned. , 

“(4) That the attention of the managers of department stores 
and other commercial establishments be directed to this matter in the 
hope that they will adopt such means as may be considered most 
efficient to induce their patrons to co-operate in the movement to 
secure a more even distribution of traffic. 

“(5) That the newspapers of the State join in the movement, in 
order that the widest publicity may be obtained. 

“(6) That the hearty co-operation of the authorities of the various 
municipalities in the State be given to the movement. 

(7) That the Boards of Trade and Chambers of Commerce give 
their assistance to accomplish the result sought.” 

The Board also suggested the street railway companies should 
consider whether they might not carry freight and thus relieve the 
congestion on the railroad. 
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HUGHES. 


follows: 


“The Senate of the United States shall be composed of two 
Senators from each State, elected by the people thereof, for six years; | 
and each Senator shall have one vote. The electors in each State © 


shall have the qualifications requisite for electors of the most numer- 


ous branch of the State Legislatures. When vacancies happen in | 
the representation of any State in the Senate, the executive authority | 


of such State shall issue writs of election to fill such vacancies: Pro- 
vided, that the Legislature of any State may empower the executive 
thereof to make temporary appointments until the people fill the 
vacancies by election as the Legislature may direct.” 

The foregoing amendment to the United States Constitution 
was ratified by a Joint Resolution of the Legislature of New Jersey, 
approved March 18, 1913, and was declared, in a proclamation by 
the Secretary of State of the United States, dated May 31, 1913, to 
have been ratified by the requisite number of States. 


Upon such ratification by the requisite number of States, United | ~ 
States Senators were to be elected by the people of the States, but © 


THE GOVERNOR’S POWER TO APPOINT A SUCCESSOR TO SENATOR © 


Article XVII of the United States Constitution provides as 
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there had not yet been enacted a time and mode at which and by which § 


such Senators should be elected. 

By Act of the Legislature of New Jersey, approved March 26, 
1914, (Laws 1914, p. 104, ch. 65), it was enacted as follows: 

“The Governor of this State hereby is authorized and empowered 
to make temporary appointments of Senators of the United States 
from this State whenever vacancies shall occur by reason of death, 
resignation or for any cause other than the expiration of their terms; 
and such appointees shall serve as such Senators until a special 
election or general election shall have been held pursuant to law, 
and the Board of State Canvassers can deliver to their elected suc- 
cessors certificates of election.” 

The foregoing Act of New Jersey provided that the temporary 
Senator shall serve as such Senator until a special election or general 
election shall have been held pursuant to law, and there was then no 
law, either State or Federal, which provided a time and mode at 
which and by which to elect United States Senators. 

By Act of Congress (38 Stat. at Large, p. 384, ch. 103), approved 
June 4, 1914 (Vol. 1, U. S. Comp. Stat. 1916, p. 14) the Congress 
of the United States enacted a time and mode for the election of 
United States Senators until other provision should be made therefor 
by the Legislature of the State, the first two sections of that Act 
reading as follows: 

“Section 1. Time for election of Senators by people of State. 

“At the regular election held in any State next preceding the 
expiration of the term for which any Senator was elected to repre- 
sent such State in Congress, at which election a Representative to 
Congress is regularly by law to be chosen, a United States Senator 
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from said State shall be elected by the people thereof for the term 
commencing on the fourth day of March next thereafter. — 

“Section 2. Mode of election of Senators until provision therefor 
by Legislature of State. 

“In any State wherein a United States Senator is hereafter to 
be elected either at a general election or at any special election 
called by the executive authority thereof to fill a vacancy, until or 
unless otherwise specially provided by the Legislature thereof, the 
nomination of candidates for such office not heretofore made shall 
be made, the election to fill the same conducted, and the result thereof 
determined, as near as may be in accordance with the laws of such 
State regulating the nomination of candidates for and election of 
Members at Large of the National House of Representatives: Pro- 
vided, That in case no provision is made in any State for the nomi- 
nation or election of Representatives at Large, the procedure shall 


be in accordance with the laws of such State respecting the ordinary 
~ executive and administrative officers thereof who are elected by the 


vote of the people of the entire State: And provided, further, that 
in any case the candidate for Senator receiving the highest number 


" of votes shall be deemed elected.” 


Section 3 of the Act of June 4, 1914, ch. 103, provided that Sec- 


tion 2 of the same Act, quoted above, should expire by limitation at 


the end of three years from the date of the approval of the Act; 
that is, that it should expire on June 4, 1917. 

So that under Article XVII of the Constitution the New Jersey 
Legislature could enact that the Governor be empowered to make 
temporary appointments until the people fill the vacancies by election 
as the Legislature may direct. But this the New Jersey Legislature 
did not do; on the contrary it enacted that the Governor be “em- 
powered to make temporary appointments of Senators . . .; and 
such appointees shall serve . . . until a special or general elec- 
tion shall have been held pursuant to law.” In other words, the New 
Jersey Legislature did not direct the time or mode by which the 
people shall fill the vacancies by election, because the Legislature 
directed that the vacancies be filled by an election which shall have 
been held “pursuant to law,” and there was no law pursuant to which 
the election could be held. Under such a state of the law, if valid, 
the Governor could appoint a Senator who would only nominally be 
a temporary Senator, and who would virtually be a permanent Sen- 
ator because there was no law in pursuance of which an election 
could be held to choose a successor to such nominally temporary 
Senator. 

In the following year the New Jersey Legislature did enact a 
law in pursuance of which vacancies in representation of this State 
in the United States Senate may be filled by election (Laws 1915, ch. 
aa approved March 30, 1915), Sections 4 and 5 of which read as 
ollows: 

_ “Section 4. Whenever any vacancy or vacancies shall happen 
in the representation of this State in the United States Senate or in 
the House of Representatives, it shall be the duty of the Governor 
to issue a writ or writs of election to fill such vacancy or vacancies, 
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unless the term of service for which the person or persons whose 
office or offices shall become vacant will expire within six months 
after the happening of such vacancy or vacancies, and except as here- 
inafter provided. 

“Section 5. Every writ of election which shall be issued under 
the provision of this Act shall be of the nature of a proclamation, and 
be signed by the Governor or by the President of the Senate or the 
Speaker of the House of Assembly, as the case may be, and may 
designate the next general election day for the election, but if a 
special day is designated, then it shall specify the cause and purpose 
of such election, the name of the officer in whose office the vacancy 
has occurred, the day on which a special primary election shall be 
held, which shall be not less than thirty-one days, nor more than 
forty days, following the date of such proclamation, and the day on 
which the special election shall be held, which shall be not less 
than fourteen nor more than twenty days following the day of the 
special primary election; provided, however, if the vacancy shall 
happen in the representation of this State in the United States Sen- 
ate such election shall take place at the general election next succeed- 
ing the happening thereof, unless such vacancy shall happen within 
thirty days next preceding such election, in which case such vacancy 
shall be supplied by election at the second succeeding election, unless 
the Governor of this State shall deem it advisable to call a special 
election therefor, which he is authorized hereby to do.” 

It is to be noted that neither the Federal Act of June 4, 1914, 
nor the New Jersey Act of March 30, 1915, speaks of or authorizes the 
Governor to appoint a temporary Senator, but both speak of and 
relate only to the election of a permanent Senator to fill the vacancy 
for the unexpired term. So that the only Act under which it may be 
contended that the Governor is empowered to appoint a temporary 
Senator is the Act of March 26, 1914, which provides that the tem- 
porary Senator be appointed to fill the vacancy until an election 
shall have been held “pursuant to law,” and such Act can be held 
valid only if Article XVII of the Federal Constitution authorized the 
New Jersey Legislature to enact such an Act. 

It is conceded by all that the words “as the Legislature may 
direct” in Article XVII qualify the language immediately preceding 
them, “until the people fill the vacancies by election,” that is, that 
under Article XVII the Legislature may provide the manner, method 
and time of holding an election tq fill the vacancy and may empower 
the Governor temporarily to fill the vacancy until the election is held 
at the time and in the manner provided by the legislative Act which 
empowered the Governor to make the temporary appointment. This 
is the plain intent and meaning of Article XVII of the Federal Con- 
stitution. In construing a constitutional provision the plain intent 
thereof must be given effect, and a wide latitude should not be indulged 
in by those whose duty it is to construe the provision; and those 
who have such duty are not justified in giving a strained construc- 
tion or astute interpretation to a constitutional provision which will 
defeat the plain intent thereof; they should not indulge in either 
a liberal or strict construction of such provision. 12 Corpus Juris 
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700, §§ 43, 44. Where, however, a constitutional provision contains 
a proviso, the rule is that the proviso is to be strictly construed. 
12 Corpus Juris 708. 

It is not necessary, in order to render a statute invalid, that 
a it should contravene the express provision of the Constitution; if it 
violates the general scope and purpose of the Constitutional provision, 
it is as much invalid as though prohibited by the express letter of the 
provision. 12 Corpus Juris 699. 

Bearing these rules of construction in mind, we must now con- 
sider the question whether the New Jersey Act of March 26, 1914, 
authorizing the Governor to make a temporary appointment, could 
» have been held valid if neither the Federal Act of June 4, 1914, nor 
the New Jersey Act of March 30, 1915, had ever been enacted. It 
/must be admitted that if the two last named Acts had not been 
"enacted, the New Jersey Act of March 26, 1914, would be invalid 
or the reason that at the time that a temporary Senator might be 
ppointed thereunder by the Governor it would be impossible to 
"ascertain when a successor to such temporary Senator should be 
‘elected, and under the proviso contained in Article XVII it is very 
‘clear that Congress intended that the time for electing a permanent 
Senator to fill the vacancy should be capable of ascertainment from a 
reading of the Act by which the Governor is empowered to appoint a 
temporary Senator. 

It now remains to be considered whether legislation subsequent 
| to the New Jersey Act of March 26, 1914, cured the defect in that 
Act so as to overcome its invalidity. Section 2 of the Federal Act 
of June 4, 1914, expired three years from that date by virtue of 
Section 3 of that Act. Therefore, the only other legislation with 
which we need concern ourselves is the New Jersey Act of March 
30, 1915. It has been argued that “the Legislature is presumed 
to know the existing law and to legislate with that law in mind,” 
and that, therefore, “when the Act of 1914 was passed the Legislature 
knew there was then no law in force providing for an election, and 
knew there was then no law in force providing for an election,” etc. 

That all statutes are presumed to be enacted by the Legislature 
with full knowledge of the existing condition of the law and with 
reference to it, is a rule of construction. 36 Cyc. 1146. But Legisla- 
tures are not infallible, and where the language used in the statute 
is such as indicates that the Legislature was misinformed as to the 
existing condition of the law, the presumption must necessarily fail. 
So, where the language used in a statute clearly indicates that the 
Legislature believed that there was a law in force at the time that 
the statute was enacted, and there was at that time no such law in 
force, the presumption fails because not consistent with the Legis- 
lative expression, and it is not necessary for us to make the assump- 
tion that the Legislature deliberately and by intent enacted a law 
which it knew must be inefficacious, because the assumption is 
founded upon the presumption which has failed. The Legislature 
could not possibly have expressed more clearly its belief that there 
was in force, at the time of the enactment of the 1914 Act, a law 
pursuant to which an election could be held than by enacting into 
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immediately.” By such words the Legislature clearly indicated its ~ 
intent to immediately confer upon the Governor the power to fill a 
vacancy, which might occur immediately after the enactment of the 
1914 Act, to hold office until a special or general election shall have 
been held pursuant to law then in force; and if we presume that the 
Legislature at that time knew there was no law in pursuance of which 


an election could be held, we thereby impute to the Legislature the a 


deliberate purpose to defeat the clear intent of the 1914 Act to confer 
immediate power upon the Governor, a purpose which is never imput- 
able to the Legislature. 


It is to be noted that the 1914 Act speaks of an election which “7 


shall have been held “pursuant to law,” and it is undeniable that 
the Legislature contemplated and intended an election held pursuant 
to a law then in force and not a law thereafter to be made, for, accord- 
ing to the well known maxim “Expressio unius est exclusio alterius,” 
it is well settled that the expression of one thing is the exclusion of 
another and that an intention which the Legislature could have 
easily expressed it would have clearly expressed if it had so intended. 

It has also been argued that the 1914 Act and the 1915 Act should 
be read together, and that the words “pursuant to law” used in the 
1914 Act should be interpreted as meaning pursuant to the 1915 Act. 


and as part of the 1914 Act the words “This Act shall take effect é 
















This argument is founded upon the rule that statutes are presumed | | 


to be enacted by the Legislature with full knowledge of the existing | 
condition of the law and with reference to it and that this rule of | 
construction is particularly applicable to statutes “In pari materia,” 
that is, statutes relating to the same thing. But it is clear that the | 
two Acts do not relate to the same thing, because the 1915 Act treats 
only of the election of a permanent Senator to fill the unexpired term © 
and the 1914 Act speaks only of a temporary Senator. Therefore the | 
presumption that the Legislature had knowledge of the existing ~ 
condition of the law when it enacted the 1915 Act, if the presumption 
can be made, has no especial applicability to the 1914 and 1915 Acts, 
and it must be admitted that the enacting of the 1915 Law is no 
proof that the Legislature in 1914 had knowledge of the then existing | 
condition of the law when it enacted the 1914 Act; but, on the con- 
trary, the words “This Act shall take effect immediately,” used in 
the 1914 Act, and the undeniable fact that the Legislature by the 
enactment of the 1914 Act attempted to exercise the authority granted 
to it by Article XVII of the Canstitution, together clearly indicate 
that the Legislature believed that the 1914 Act was a complete and 
exhaustive exercise of such authority because there was then in 
force a law pursuant to which an election could be held. This 
entirely overcomes the presumption, which is only a rule of con- 
struction, that the Legislature when enacting a statute is presumed 
to have full knowledge of the existing condition of the law and 
therefore enacts the statute with reference to such existing condi- 
tion. 

It is generally admitted that the 1914 Act standing alone and by 
itself was invalid under a proper judicial construction of Article XVII 
of the Constitution. The 1915 Act was not amendatory of nor supple- 
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ee 


mental to the 1914 Act, nor did it refer to the 1914 Act nor treat 
or speak of the same subject matter, that is, temporary Senators. 
How, then, can it be argued that the admittedly invalid Act of 1914 
was validated by the Act of 1915? It is unfortunate that the Legis- 
lature has permitted such an omission to continue, but where a con- 
stitutional provision is plain and unambiguous the fact that its en- 
forcement may work great inconvenience or hardship furnishes no 
ground for Courts to evade the plain language of the provision and 
they are not justified in giving a strained construction or astute 
interpretation in order to relieve against the hardship. 12 Corpus. 
Juris 703. 
bi It seems, therefore, that under the present state of the law 
"no temporary Senator may be appointed. A permanent Senator for 
" the unexpired term may be elected, according to the 1915 Act, at 
oe the next general election and, perhaps, under the 1915 Act a special 
~~ election may be held at an earlier day if the Governor shall deem it 


_ advisable. 
ie HENRY H. WITTSTEIN. 
cA Trenton, N. J., Feb. 11, 1918. 
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fo UNWISE AGITATION. 


There is a new view of law-enacting necessity, that the object is 
to add to the growth of a beautiful plant or machine, so that we must 
examine the effect of all proposed legislation primarily as to the 
effect upon the whole and not in respect to a part only. The Govern- 
ment is the representative control, both over the idle and the indus- 
trious, over the weak and over the strong, and over the poor and the 
rich. But the art of Government is a science in itself, requiring spe- 
cial knowledge and experience, and, therefore, for popular and public 
benefit the real interest of the people lies in the purpose to place in 
office competent, intelligent, educated men of skill and experience, 
and it is actually dangerous to elect to any office of a Government 
making or unmaking legislative power, any person so infatuated with 
any proposed social change that he is not capable of weighing in the 
mental balance reasonable objections to his personal propaganda. 

The Roman Senate was composed of old men who would con- 
servatively guide the people away from dangerous experiments, and 
so our Senate acts largely as a repressive, controlling and amending 
power, over the enthusiastic and suggesting and proposing body of 
the House of Representatives, so that no step shall be taken in- 
advisedly. The people at large cannot be expected to understand 
to legislate wisely, nor is this their function, for we have legislative 
bodies, which, by the very nature of their inception, must have within 
themselves the power of the preservation of that power, which 
belongs distinctly to themselves, to repress antagonism to the intel- 
ligent and unimpaired exercise of their prerogative. Therefore we 
cannot afford to permit any interference with this branch of our 
Government, any more than we can permit interference with either 
the Executive or Judicial department. 
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From this point of view there is no real distinction between the 
so-called aristocracy and the business leaders in a Republic, but 
those lacking the capacity or opportunity for development of such 
mental powers as fit them for the executive or judicial fields engage 
in industrial pursuits, and vice versa. There is a sense, however, 
in which large organized bodies of men seek representation, and 
oftentimes they lose sight of the object of representation, and com- 
bine to alter the fundamental institutions of the realm; for the aver- 
age voter does not vote from the study of the effects of special or pref- 
erential legislation upon the corporate whole, but merely, as is right 
and as is to be expected, follows the leaders of thought. 

The superiority of mental power of some men over others is 
just as apparent in the governmental field as in the industrial field, and 
the effect of a mistake in the choice of a manager or board of man- 
agers is just as disastrous. New men cannot expect to turn the huge 
tides of popular suffrage to their own favor in a day, but ever, in the 
history of every republic, we find the necessity for the tests of politi- 
cal fitness more and more conclusively apparent to safeguard public 
welfare. 

It requires no great skill to attack our institutions, and apply 
false tests and misrepresentations to gain popular favor, to gain a 
following where the people are agitated by other causes of unrest, but 
the citizen who takes advantage of such opportunities to embarrass 
rulers lowers himself to a demagogue and agitator, unworthy of pub- 
lic confidence and trust. There is no real distinction between the ulti- 
mate end or objective of the minority and majority in Government, 
the end or objective being the development and consummation of 
the welfare of the entire people, in both instances; but the real dis- 
tinction lies in the proposed means to accomplish the end in view, 
the method of procedure; and as soon as the majority is determined 
the minority should forthwith adopt as most expedient the method 
suggested by the majority. 

Discontent is always aroused by artificial exclusion, by misrepre- 
sented conditions and conclusions, or actual distress. To gain relief 
from distress discontent may seek its remedy righteously, but to 
designedly stir up discontent among a contented population is a mis- 
demeanor against the peace of the commonwealth, being a mild form 
of rebellion or revolution. The great political party machines there- 
fore exist in every Republic to overbalance and guide the agitations 
of popular leaders, so as to continually bend every effort to control 
the people, and to continue their subjection to the established insti- 
tutions of the Republic, tested and tried, for the best welfare of all 
the people. 

As to when popular agitation is unwise depends upon so many 
circumstances that every case must be judged upon its own merits. 
But every man studying fields of publicity can quickly perceive that 
a clear and distinct line of demarkation appears in respect to every 
field of advancement, science and industry; and to rational, experi- 
enced and unprejudiced minds, this line appears as marking the 
limits of commendable agitation, beyond which all influences bearing 
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nn the upon that particular line of thought must, temporarily at least, become 


, but suppressive. 
such The Rule of Reason governs every act of the press, inasmuch 
ngage as established precedents are respected and followed with just as 
vever, accurate precision in literature as in law, and Americans reverence 
» and those certain ideals of law, which we have incorporated into our 
com- Constitution and statutes in the best and most expressive form pos- 
aver- sible; yet not necessarily a perfect expression of our idealism, or no 
' pref- room would be left for the consideration of possible future constitu- 
right tional amendments. No man, however, can afford to follow his per- 
sonal convictions doggedly, claiming personal infallibility, and refus- 
ers is ing the study of established precedents and the conclusions derived 
d, and from practical experience. Persons often judiciously exercise abso- 
man- lute legal rights of free press and free speech against established 
huge public opinion, but they assume risk of a loss of prestige, which they 
sn the may never regain, thus making themselves subjects of public tolera- 
politi- tion, despoiled of power. 
ublic Statutes passed in absolute disregard of public approval are 
P ‘ unenforceable, which brings us again to the same thought of how 
tremendously powerful is popular opinion under our Rule of Reason. 
apply It is not the man who declares he will have his rights even at a total 
sain a disregard of the claims of others, who is respected; but rather it is 
st, but the man who devoutly studies the needs and purposes of other men, 
arrass and declares his readiness to follow leaders, customs and established 
[ pub- precedents, so far as they shall not conflict with his personal con- 
e ulti- victions as to right and wrong, who moves the heart of the nation. 
iment, The unwritten law may be of paramount importance to the written 4 
on of law in many cases, for the man who does not know the written law | 
il dis- J is referred to volumes of statutes, but the man who does not know i 
view, the unwritten law of his profession is at once classed as inex- 
mined perienced, a man who has yet to learn by association and corre- 4 
iethod spondence the real qualifications marking him as one worthy of the 4 
| confidence needful to the right conduct of affairs. Unwise agitation a 
repre- has discomfited many a confident beginner, wrecking his future, or r 
relief retarding for years his progress, until gray hairs have added a deep 
ut to and solemn dignity to a new conviction, a thought that righteous 
a mis- ideals may be crystallized into solid rock, which is not shattered by a 
| form winds and storms, but weathers tempest after tempest, and, in the ef 
there- sunshine of a new age, is displayed in a splendor of unassailable Y 
ations strength in established constitutions, comprehending such broad 
ontrol liberties as are most commensurate with the highest national service. 
insti- The object of true Statesmanship is to make and keep peace 
of all between conflicting interests of nations, while the object of politics 
is to maintain peace between conflicting interests of groups of men % 
many within the nation. The study of the lives of nations brings us, firstly, ¥ 
nerits. to the observation of international treaties, which may be defined ch 
e that as the results of successful efforts to overcome international friction, a 
every and, secondly, to the study of the constitutions of States, which, with 
xperi- their respective amendments, hold the same relation to the central 
g the Government over various groups of men as international treaties hold 


earing in relation to groups of nations. 
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Politics is the science of eradicating all friction from among 
citizens and groups of citizens, of conciliating all the contending 
forces in the various political contests, and of making such treaties 
among the industrial combinations of the realm as to assure con- 
tentment and goodwill to the entire citizenry. The value of this broad 
view of the political fields is obvious, and it is not merely important 
to the student, but to every politician, statesman and leader of the 
people. Great organizations, beneficial in themselves, have fallen 
oftentimes into disrepute, when they have failed to perceive that 
the true objective of politics is neither local nor temporary, but always 
introactive, with the aim to establish permanent limitation or defini- 
tion of the relationships of men with men, and to disintegrate all 
causes and sources of disagreement and misunderstanding. The 
names applied to instruments resulting from declarations of political 
conferences prove this, as “The Articles of Confederation,” “The Con- 
stitution of the United States,” “The Bill of Rights,” “Laws to Estab- 
lish,” etc., in countless variation, and every one of these shows by its 
title that an agreement of minds is thereby established. 

These are the facts for Statesmen to contemplate as elementary 
principles of politics; that every member of a legislative body must 
understand and respect all customs, laws and ideals of the public at 
large ; the majority must not merely respect the views of the minority, 
they must as far as appears advisable incorporate all objectives of 
the minority into the platform of the majority; and finally as repre- 
sentative men, each must represent his constituents, as an ambas- 
sador to the high Court of the nation, to make and keep beneficial 
terms of agreement of all the contending factions for the best wel- 
fare of all. 

Therefore, to encourage agitation beyond the confines of the 
representative body is not the part of wisdom. Just as a mother bird 
will attempt to distract the attention of a marauding foe from her 
young, so politicians often divert agitation from the real objectives. 
Yet, on the other hand, other resolutions are considered both by the 
press and organization leaders; attacks are made and overcome, and 
time is given for debates and consideration, until political wisdom is 
able to determine upon the final disposal. There is no pessimism in 
politics, and no place for a pessimist. The important aim, both for 
the representative and the represented, is the proper share of power, 
and such favor as the represented may be entitled to; and the objective 
is never destruction, nor the obtaiting of special advantages over 
competitors or neighboring communities, but the development of 
system, co-operation, goodwill and humanitarianism in the com- 
monwealth firstly, and secondly with all neighboring peoples. 

Often the truth is emphasized by exaggeration, as Tocqueville 
wrote: “The English Constitution has no real existence,” this to 
emphasize the fact that it was not in documentary form. Sumner 
leaves us a historical note that President Andrew Jackson said of a 
decision of United States Supreme Court by Chief Justice John Mar- 
shall: “Let him now enforce it,” meaning not that he should enforce 
it, but that judicial caution is one of the elements of judicial strength. 
It is, therefore, proper for the highest Court to render proper and 
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constitutional decisions, with the idea of guiding future tendencies 


jing 7 of the nation aright, for no constitutional law is t ereby altered, but 
ties merely more correctly interpreted; and often such decisions are in- 
con- | terposed “obiter dictum,” as we are wont to say, by way of sugges- 
cad tion. 


The moral authority of our Courts far transcends the authority 





= based upon force of arms; and, backed by the moral support of the 
ae F nation, every subordinate legislative, judicial and executive authority 
lien @ is equally required to support, reverence and obey every fabric of 
that | our institutions. If the highest authorities in the land are so bound, 
yays : how much more is it encumbent upon every citizen to consider him- 
fini- | self subject to like limitations in the exercise of every privilege in 
pall common with his fellow men. 
The 4 Dr. Henry Van Dyke, of Princeton University, used to relate a 
tical ~ story of a woman who was so inquisitive that she put her head out 
-on- > of all the windows of her house at the same time. It is not curiosity, 
itab- > however, that is subject to criticism, but imprudence in speaking or 
y its ~ writing of matters upon which judgment should either be suspended 
> or reserved, or, perhaps, advisedly never rendered. A story is related 
tary ~ of a certain Chancellor that, after spending years of effort upon a 
nust _* case without decision, a solicitor criticised the Court for delay. The 
ic at |“ Chancellor tersely said: “I think highly of your contention, but I 
rity, | 9) have never yet been able to discover a precedent in your favor, to 
s of | | permit me to decide the case as I desire, but all precedents are against 
spre- | you. Now shall I render a decision?” The solicitor then saw clearly 
ibas- the reasons for the delay. Practical problems, both of operation and 
ficial effect, which cannot be appreciated by those not in touch with 
wel- governmental affairs, are constantly presented to all who are in any i 
way associated with controlling power, so that there is behind ail ae 
the statutory and constitutional law a higher power, which we may call a 
bird the discretionary power of the rulers over a people, which can never -q 
. her be above the constitution, nor contrary to the laws, statutes and cus- % 
‘ives. toms of the land, but is best explained as such caution in the exercise a 
y the of power as will tend to support the entire balanced fabric of the ie 
and national policy and statesmanship. xi 
ym. is Jan. 15, 1918. ELROY HEADLEY. 
m in 
h for 
wer, YOUNG v. STERLING LEATHER WORKS. 
yrs (N. J. Court of Errors & Appeals, Nov. 19, 1917). 
it of Workmen's Compensation—Constitutionality of Title of Act, Etc.—Effect of Act as to 
onen- Minors—Election Under Act—Legislative Power. 
Appeal from the Supreme Court. Action by Edward Young (by 
eville Margueritte Young, his next friend) against the Sterling Leather 
is to Works. 
mner Mr. John V. Laddey for Appellant. 
of a Messrs. Kalisch & Kalisch and Isidor Kalisch for Appellee. 
Mar- KALISCH, J.: The plaintiff below, a minor, sued the defendant 
a below, in the Supreme Court, to recover damages for injuries sus- 


oor tained by the former while in the employment of the defendant, and 
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through the defendant’s negligence. Judgment was entered for the 
defendant, and from that judgment the plaintiff appeals to this Court. 

The written stipulation entered into by counsel for the respec- 
tive parties, as appears of record, embraces the facts which present 
the legal questions for decision, the facts being, in substance, as 
follows: Edward Young, the plaintiff, at the age of 15 years, entered 
into the employment of the defendant, after the Workmen’s Compen- 
sation Act became effective. No notice was given to or by the plain- 
tiff, or by or to the parent or guardian of the plaintiff, to the effect 
that the provisions of section 2 of the Workmen’s Compensation Act 
were not intended to apply. The plaintiff’s mother, his only parent, 
with whom he lived, knew of his working at the defendant’s leather 
manufacturing plant. She saw some of his pay envelopes and saw 
him at the defendant’s plant on one or two occasions. At the time 
the plaintiff sustained his injury he was 16 years old. The accident 
arose out of and in the course of his employment. The accident was 
caused by the negligence of the defendant, in the absence of willful 
negligence on part of the plaintiff. 

Counsel for respondent contends that upon the foregoing facts 
the plaintiff was precluded from bringing and maintaining his action 
at law against the defendant, but was required to proceed under 
section 2 of the Workmen’s Compensation Act, as directed by that 
Act, in order to recover compensation for an injury received arising 
out of and in the course of his employment. 

Counsel for the appellant contends, first, that the title of the 
Workmen’s Compensation Act is in violation of article 4. § 7, par. 4, 
of the Constitution of New Jersey; second, that the Act is unconstitu- 
tional in so far as its provisions are attempted to be enforced against 
minors ; third, that even though the Act is constitutional as to minors, 
the minor may disaffirm the statutory contract or obligation, at will. 

The general features of the Act were impugned as unconstitu- 
tional in Sexton v. Newark Dist. Tel. Co., 84 N. J. Law 85, in the 
Supreme Court, and there held to be constitutional, which judgment 
was affirmed by this Court in 86 N. J. Law 701. 

The question as to the validity of the Act because of infirmity 
in its title was not raised or decided in the Sexton case. The title of 
the Act reads: “An Act prescribing the liability of an employer to 
make compensation for injuries received by an employé in the course 
of employment; establishing an eleetive schedule of compensation and 
regulating the procedure for the determination of liability and com- 
pensation therefor.” 

Counsel for appellant contends that the above title is violative of 
that clause of the Constitution declaring that “every law shall em- 
brace but one object and that that shall be expressed in the title.” 
The basis of attack upon the validity of the title is: “That the Act 
in question, so far from prescribing the liability of an employer to 
make compensation for injuries received by an employé, in the cas¢ 
of a minor, seeks to bind him without any election on his part, which 
is not the object which the Act designs to fulfill and is not expressed 
in the title.” 
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This objection is wholly unsubstantial. There is no provision 
in the Act which seeks to bind a minor without his election. The 
Act prescribes how that election may be lawfully exercised in the 
case of aminor. The term “employé,” in the title of the Act, includes 
minors as well as adults, 

It is clear, therefore, that the subject of minor employés is ger- 
mane to the general object of the Act. It would be giving an absurd 
construction to the constitutional provisions invoked to require that 
a mention of the design of each provision of an Act, constituting a 
constituent part of the whole, should appear in the title. This would 
not only lead to titles of confusing lengths, but also to useless repeti- 
tions. On this topic, In re Haynes, 54 N. J. Law, 6, on page 2, 
Beasley, C. J., said: 

“It has always been held that these statutory titles, with regard 
to their construction, are to be liberally treated, so as to validate the 
law to which they appertain, if such course be reasonably practicable. 
In such a connection hypercriticism is utterly out of place, the only 
requirement being that the title of the statute shall express its object 
in a general way so as to be intelligible to the ordinary reader . . . 

And in Quigley v. Lehigh Valley R. R. Co., 80 N. J. Law, 486, 
490, Gummere, C. J., speaking for the Supreme Court, says: “It is 
not necessary that the particular cases to which the Act is entitled to 
apply should be set out in the title. The constitutional provision 
only requires that the title of the statute shall express its object in 
not that it shall be an index or abstract of the contents thereof.” 

And on page 492 of 80 N. J. Law, he says: “Matters which are 
not foreign to the object of a statute, but are manifestly cognate to 
it, need not be expressly mentioned in the title.” Warner v. Hoag- 
land, 51 N. J. Law, 62; Boorum v. Connelly, 66 N. J. Law, 197. 

Counsel for appellant further contends that paragraph 9, of sec- 
tion 2, of the Act, is unconstitutional, in that the measure of protec- 
tion accorded by the Act to adults is denied to minors. Paragraph 9 
reads: “Every contract of hiring made subsequent to the time pro- 
vided for this Act to take effect shall be presumed to have been made 
with reference to the provisions of section 2 of this Act, and unless 
there be as a part of such contract an express statement in writing, 
prior to any accident, either in the contract itself or by written notice 
from either party to the other, that the provisions of section 2 of this 
Act are not intended to apply, then it shall be presumed that the 
parties have accepted the provisions of section 2 of this Act and have 
agreed to be bound thereby. In the employment of minors, section 
2 shall be presumed to apply unless the notice be given by or to the 
parent or guardian of the minor.” 

Upon this situation, counsel for appellant constructs an argu- 
ment to this effect: Although the adult may elect as to whether he 
will work under the provision of section 1 or section 2 of the Act, the 
minor is bound by section 2 of the Act through no election or other 
Act or fault of his own, since it is the parent or guardian who is 
exclusively entitled, under the Act, to give notice that section 2 shall 
not apply, and as such parent or guardian may designedly and with- 
out regard to the minor’s interest or through ignorance, indifference, 
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or venality fail to give that notice, hence it is a denial to the minor 
of the equal protection of the laws and the denial of a property right 
and a right of liberty in violation of the Fourteenth Amendment of the 
Constitution of the United States. 

The fallacy of this argument consists in the assumption that the 
disability of an infant to enter into a binding contract is a property 
right, and hence such disability cannot constitutionally be interfered 
with by legislation. This assumption is obviously unwarranted. In- 
fancy is a personal privilege. Bordentown v. Wallace, 50 N. J. Law, 
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An infant has no vested right in the disability which the com- 0 
mon law has erected as a barrier against his making binding con- fe 
tracts, during his infancy, to the extent that the Legislature may S] 
not constitutionally remove such disability as to future contracts tc 
entered into by him. p 
An infant at common law never possessed the power to exercise fo 
the same legal rights as an adult. To protect the infant against 
being bound by contracts which were not for his benefit and against p 
imposition, the law required that until he reached the age of 21 years Si 
his contractual acts, in order to be binding upon him, must have the se 
consent of parent or guardian. So, at common law, the infant could aff 
only enter into a contractual relation binding upon him, by his par- the 
ent or guardian. And this legal rule still prevails. are 
In Bordentown v. Wallace, supra, Scudder, J., speaking for the tio 
Supreme Court, on page 14 of 50 N. J. Law, says: “Co. Litt. 172, d, plo 
gives the rule of an infant’s general liability as follows: ‘An infant hir 
may bind himself to pay for his necessary meat, drink, apparel, neces- upc 
sary physicke, and such other necessaries, and likewise for his good 
teaching or instruction, whereby he may profit himself afterward, but suc 
if he bind himself in an obligation or other writing with a penalty, for it h 
the payment of any of these, that obligation shall not bind him.’ He 
adds, ‘And generally whatsoever an infant is bound to do by law, the to t 
same shall bind him, albeit he doth it without suit at law.’ ” Wh 
So it appears that, at common law, an infant could only legally the 
bind himself by a contract which was for his benefit, and that obliga- of h 
tions imposed, by statute, upon an infant were binding. But even if pens 
this were otherwise, there is no constitutional provision in the way sche 
of the Legislature to deal with the disabilities of infancy, as it, in its Sext 
legislative wisdom or judgment, may see fit. 
Accordingly, the Legislature thas the power to change the age 
at which a minor is privileged to exercise legal rights which shall be 
binding upon him. It may give him legal power to act when he is 16 
or it may raise the age of majority when he shall be entitled to per- 
form certain legal acts. As has already been pointed out, a minor at 
common law never had the same legal privileges as those of an adult, ] 
and could only legally act by his parent or guardian. The parent is the ¢ 
still entitled to the minor’s services and wages until the latter attains Berg, 
the age of 21, unless he is sooner emancipated. } 
The Workmen’s Compensation Act authorizes the employment Lyon 
of minors, and raises a statutory obligation by which the minor recou 






and employer are bound alike, when the minor enters into the en- 
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ployment. The provision of section 2, that in the case of a minor 
the notice shall be given by or to the parent or guardian of the minor 
if the provisions of that section are not intended to apply, is clearly 
for the benefit of the minor. The legislative intent is to safeguard 
the minor’s interest and to protect him against his immature act or 
judgment. And this was clearly within legislative authority. It is, 
in fact, declaratory of the common law doctrine relating to transac- 
tions with infants. 

The suggestion of counsel for appellant that a parent or guardian 
may act adversely to the minor’s interests, and thereby deprive him 
of a vested right, is without force, because it is manifest that the 
failure of the parent or guardian to perform properly the duties which 
spring from that relationship cannot affect the validity of the statu- 
tory provision. Moreover, if the parent or guardian fails to properly 
perform the duty required of him, the minor may apply to the Court 
for redress. 

The statute having sanctioned the employment of minors and 
prescribed under what conditions such employment shall be con- 
sidered to be under section 2 of the Act, it follows, as a logical 
sequence, that it does not lie within the power of the minor to dis- 
affirm such a contract of employment and the obligations springing 
therefrom. Furthermore, it is to be borne in mind that the Act we 
are considering is one of social insurance, and is a complete institu- 
tion created by the Legislature in the interest of employer and em- 
ployé. It seeks to regulate, under certain conditions, contracts of 
hiring entered into in this State, and to make such contracts binding 
upon adult and minor alike. 

The Legislature had the clear right to determine the incidents of 
such relationship, under the statutory contract or obligation. This 
it has done. 

It was therefore within the legislative power to give legal effect 
to the election of the parties to the statutory contract or obligation. 
Where such election is made under the provisions of the Act, and 
the employé meets with an accident arising out of and in the course 
of his employment, then, by force of the statutory agreement, com- 
pensation is to be made under section 2 of the Act, as fixed by the 
schedule, in lieu of any common law right of action for damages. 
Sexton v. Newark Dist. Tel. Co., supra. 

The judgment will be affirmed, with costs. 








IN RE JORGENSEN. 


(Before Mr. Justice Minturn, of the Supreme Court, Dec. 20, 1917). 
Eleotions—Recount— Ballots of Soldiers—Act to be Construed Liberally. 


In the matter of Hans Jorgensen, for a recount of votes cast for 
the office of Mayor of the borough of Fairview, in the county of 
Bergen. 

MINTURN, J.: The County Board of Elections declared Charles 
Lyons duly elected Mayor of the borough. Upon an application for a 
recount of the votes, it was ordered, in conformity with the Election 
Act, that a “recount of the votes cast” at the election be had. 
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The recount resulted in the production of some contested ballots, 
which were passed upon by me, some of which were allowed and 
others rejected as marked ballots within the meaning of the Elec- 
tion Act. Among the ballots produced and contested were two 
so-called “soldier ballots,” which had been properly sealed and en- 
closed, the envelopes having been deposited in the ballot box, while 
the ballots themselves were not in the box but in possession of the 
County Clerk. 

The application for the recount was made, inter alia, upon the 
ground that these ballots had been rejected, when they should have 
been counted, and that their allowance would result in the election 
of the petitioner. 

Contrary to my first impression, I am of the opinion these bal- 
lots should be counted. The ballots in question, so far as the soldier 7 
was concerned, were cast at the election, when he performed the statu- 7 
tory duty required of him, so far as he was able to execute it. That 7 
he performed such duty manifestly appears, since the covers of the | 
ballots were found in the box, and the ballots in the possession of 7 
the County Clerk. Why they were not counted does not appear, but @ 
sufficient appears to enable me to infer that they were considered 
informal. 

The Legislature has provided a modus operandi for dealing with 
this subject. Section 232 of the Election Laws provides for the prep- 
aration of blank forms and envelopes by the Secretary of State, and 
the forwarding of them to the regiments of the State engaged in the 
service on the field, as well as to the hospitals, posts and naval sta- 
tions where such soldiers may be located. That this provision is 
merely directory and not mandatory so far as the soldier is concerned 
in making use of such blanks is clearly evidenced by the concluding 
proviso to the section, viz: “Provided, however, that such absent 
electors shall have the right to vote as herein before provided with- 
out being required to use an official ballot or envelope.” 

In this instance the blank ballots used by the soldiers were forms 
in use in Hudson County, upon which the soldiers expressed, inter 
alia, their choice of candidates for offices in Bergen County. 

Leaving out of consideration argumentum ab _ inconvenienti, 
which would imply that the work of the Secretary of State would be 
almost impossible of practical and satisfactory performance if ex- 
tended so as to comprehend all the ramifications of municipal and 
county election districts throughout the State, it may be assumed that 
the Legislature in adopting this proviso contemplated that the bona 
fide effort of the soldier to exercise the franchise should not be im- 
perilled by mere irregularities of the election officers in failing to give 
legal effect to it. 

Having exercised the right in the manner provided by law, it 
became the duty of the election board to count the vote so cast. The 
ballot of the soldier was cast in contemplation of law when the elec: 
tion authorities received it, and it then and there became their duty 
to count it, the presumption of law being that it was regularly and 
in due course transmitted and received. To proceed otherwise woul 
be tantamount to invoking an illiberal construction of a liberal pro 
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vision of statutory law, designed to give full effect to the voice of 
the soldier in the field, so that his exercise of the franchise under 
adverse conditions and in a distant and different environment should 
not be nullified. ’ 

We are to apply to the situation a construction rather which will 
effectuate the legislative purpose, so that the vote of the soldier, made 
effective as far as he can make it, in accord with the statutory pro- 
vision, shall not be annulled by any misapprehension of election 
officers in failing to give effect to it in the manner provided by law. 

Such was the rationale of the deliverance in Mathis v. Voorhees, 
81 L. 26, and in accordance with the views expressed herein I find that 
the two votes in question were duly cast, as required by law, and 
should be counted. 





IN RE ESTATE OF VAN SICELES. 


(Union Orphans’ Court, January, 1918). 


Will—Execution of Same— Presumption of Law. 


In the matter of the estate of Phebe Van Sickles, deceased. On 
appeal from Surrogate. 


Messrs. Ziegener & Lane, Proctors for Appellant, Anna Cropsey. 
Hon. Foster M. Voorhees, Proctor for Carrie Walters. 


Mr. David Armstrong, Proctor for Lillie Van Sickles, the Execu- 
trix. 


CONNOLLY, J.: This matter brings before the Court the paper 
writing purporting to be the last will and testament of Phebe Van 
Sickles, deceased, which was admitted to probate by the Surrogate 
of this county on August 10, 1917. The will is dated February 8, 
1917. The testatrix died on July 29, 1917, and the appeal was taken 
October 16, 1917. 

The allegations set up in the petition of appeal are: That the 
testatrix was of unsound mind at the time when the will was executed; 
that she was unduly, illegally and fraudulently influenced in respect 
to the making of the will; and that the execution of the will was 
illegal and insufficient in law. There is no evidence before the Court 
going to show that the testatrix was influenced by any one in mak- 
ing and executing the paper writing which purports to be her last 
will, and it seems to me that the questions before the Court for 
determination are those concerning the execution of the instrument, 
and the mental ability of testatrix to make a valid will. 

It appears that a day or two before the will was made testatrix 
requested Frederick L. Green, at whose home she was then being 
cared for, to go for Mr. Charles H. Lambert, as she desired to have 
him change a will which he had drawn for her on April 5, 1915. Her 
request was carried out. Mr. Lambert called the next day, when 
the testatrix informed him that she desired to change the will she 
had made, so as to leave her sister, Anna Cropsey, the appellant, 
three hundred dollars instead of ten dollars, as the old will provided 
Mr. Lambert took the old will into his possession and made a new 
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draft, the only change being that respecting the legacy to Mrs. | 


Cropsey. Next day, in the evening, he went to the residence.of Mr, 
Green, and to the bed room where testatrix was confined. He says 
he then read the will to testatrix, in the presence of Mr. Green the 
other witness; that she pronounced it to be her will, and that he and 
Mr. Green signed it as witnesses in her presence. Green testifies 
that it was the first will he ever signed, that he heard Lambert say 
something to testatrix, but that he does not remember having heard 
Lambert read the will, and that the testatrix told him of the change 
she made in her will. The will contains the regular attestation clause, 
over the names of the witnesses, and in view of the fact that the 
witness Green does not swear positively that the testatrix did not 
publish and declare it to be her will, while the other witness, Lam- 
bert, does swear positively that it was published by testatrix as her 


last will, I think that the statutory requirements have been complied | 
with. The presumption is in favor of the proper execution of the will 7 
before the Court, and this presumption is supported by the testimony ~ 


of the witnesses to its execution. 
The cases in this State hold that where a will contains an attesta 


tion clause showing that all the statutory requirements have been | 


observed, and the witnesses acknowledge their signature, attached to 
such attestation clause, it will be deemed sufficient proof of the 
execution of the instrument, in conformity with the provisions of the 
statute, unless affirmative evidence appears to the contrary. Allaire 
v. Allaire, 37 N. J. L. 325; Ayres v. Ayres, 43 N. J. Eq., at p. 569; 
Patton v. Hope, 37 N. J. Eq., at p. 527; Tappen v. Davidson, 27 N. J. 
Eq. 459; McCurdy v. Neall, 42 N. J. Eq. 333; Veasey’s Case, 80 N. 
J. Eq. 466. 

The language of Justice Depue in Allaire v. Allaire (supra) is: 
“If the attesting witnesses, when called, admit their signatures, but, 
through defect of memory or for any other reason, fail to testify to 
the due execution of the will, it may be established on the presump- 
tion arising from the form of the attesting clause, unless there be 
affirmative evidence given to disprove its statements,” (p. 325). This 
language was cited with approval in Ayres v. Ayres (supra). 

The question as to whether the testatrix was mentally in a con- 
dition to make a valid will on February 8, 1917, must be decided 
against the appellant. The most that the testimony before the Court 
shows is that testatrix was a highly emotional person; that she had 
peculiar ideas, and was at times petulant. She was a woman that 
suffered from an affection of the bladder and gall stones, and during 
the last few months of her life, from a gangrenous condition of the 
foot. She was compelled to take slight doses of morphine to ease 
her pain, but the amounts of such doses were prescribed by her 
physician, and were not given at frequent intervals. The physician 
testifies that the amount of the morphine she used did not have any 
bad effect upon her mental powers, and that at the time she made 
her will her mind was all right; that she knew what she was doing. 
He also testifies that the gangrene in the foot began in the spring of the 
year 1917, and caused intense pain; that during this period she was 
subject to attacks of gall stone colic; that she had absolutely no drug 
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symptoms, except perhaps, in the last month or so of her life, when 
the gangrene pained her so intensely that the morphine had to be 
taken more frequently. He gave her hypodermic injection for the gall 
stone colic, and left with her, from time to time, two or three tablets 
to be taken when he could not reach her; and he did not prescribe 
morphine for her before April or May, 1917, in such amounts as to 
have any effect on her intellect. It does not appear that the morphine, 
taken before the date of the making of the will, had in any way im- 
- paired the mind of the testatrix, and it was not until after that date 
that morphine was taken with frequency, and, even then, not in such 
a manner as to produce a craving for the drug, or a suspension of her 
reasoning powers. There is evidence showing that she went to the 
grave of her husband to talk to him. She was an old and childless 
woman, who had lived with her husband for many years, and the evi- 
dence shows that she grieved sorely over the departure of her partner 
in life. But it is not an uncommon thing to find a woe-begone heart, 
left alone in the world, take consolation in visits to the grave of a 
departed one and indulge in lamentations such as the evidence de- 
scribes. She threatened to kill herself by gas, and, in the presence 
of the appellant, allowed the gas to run. But, as Dr. Cladek testifies, 
she had abundant opportunity to end her life in this manner when 
there was no one present, if she had chosen to do so, and, as the 
physician says, insane people never make threats; on the contrary, 
they carry out an insane design without any intimation of their 
purpose. Testatrix suffered from no delusion, and, according to 
some of the witnesses for the appellant, had a sane mind. She hid 
some of her money under the floor of the house in which she lived, 
but this does not indicate an unsound mind; there are many persons 
whose sanity has never been doubted who have done the same thing, 
and who regard banks as unsafe places in which to keep money. This 
feeling is not so prevalent to-day as formerly, but it still exists to 
some extent. 

I am satisfied that the testatrix was of sound mind when she 
executed her will; that it was not the result of any improper influence 
over her, and that it was executed in conformity with the provisions 
of the statute. The granting of the probate by the surrogate ‘s 
affirmed. 





HARRIS v. M:PHERSON. 


(Atlantic Circuit Court, January, 1917). 
Implied Warranty— Undisclosed Principal— Want of Benefit in Transaction. 
Case of Howard G. Harris, Plaintiff, against Thomas B. McPher 
son, Defendant. 
Messrs. Wilson & Carr for Plaintiff. 
Mr. Robert H. Ingersoll for Defendant. 


CARROW, J.: The situation of fact and law may be thus stated: 
Defendant placed a promissory note in the hands of one Cuthbert with 
which Cuthbert was to purchase certain bank stock for defendant 
Defendant took from Cuthbert security for the faithful performance 
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| of the contract. Defendant’s name was not on the note nor did the 
Ha fact of agency appear on it. One Hopper was the supposed maker 
an and endorser but his signature was forged. Knowledge of this fact 
is not imputed to defendant. Cuthbert endorsed the note personally 
| and sold it to plaintiff for $1,000 cash, twenty shares of the capital 
stock of a mortgage company, which was valued in the transaction 
ui! at $2,000, but really not worth over $200, and the equity of a mort- 
| gaged property at Margate City worth $2,000, all of which proceeds 












Cuthbert kept himself. Plaintiff afterwards got back from Cuthbert 
AAR the equivalent of $1,450. 
| ag Now plaintiff sues defendant for his remaining loss, upon the 
| assumption that defendant was the undisclosed principal im the 
transaction between plaintiff and Cuthbert, and the suit is based 
upon two grounds: first, upon an implied warranty, etc., and, second, 
for money, etc., had and received. 

The suit would not lie upon the first ground even if defendant 
were the undisclosed principal, because “to the general rule of liabil- 
ity of an undisclosed principal on simple contracts a well defined 
exception exists in the case of negotiable instruments, and it is ver 
generally held that an undisclosed principal is not liable upon a bill 
or note drawn, accepted, signed, or indorsed by the agent in his own 

name, although the agent was acting in course of his employment 
and within the scope of his authority.” Cyc., Volume 31, page 1577. 
The suit will not lie upon the second ground because defendant 
t was not the undisclosed principal in the transaction between plaintiff 
| and Cuthbert. Cuthbert acted in that transaction without any au- 
thority from defendant. True, he had the note in his possession but 
only for a special purpose. The transaction was not within the legiti- 

mate range of said purpose. 

Moreover, defendant derived no benefit from said transaction. He 
had no notice of it. There was no ratification. The doctrine of estop- 

i pel does not apply. There must be notice before there can be either 
ratification or estoppel. Clement v. Young McShea Amusement Co. 
70 N. J. L. page 683. 

There was no cause for the action. 





































































If letters of administration be issued to a person not entitled 
thereto, they are voidable and may be revoked, but are not void ab 
initio. They are held effective in the Minnesota case of Re Price, L. 
R. A. 1917E, 544, to the extent necessary to protect those who in good 
faith have acted in reliance upon them. 

















IN RE CITY OF JERSEY CITY. 





(State Board of Taxes and Assessment, January, 1918). 
Taxation— Assessment Upon Cars of Publio Service Raiiway Company. 


In the matter of the appeal of the i. of Jersey City from the 
judgment of the Hudson County Board of Taxation, reducing the tax 
assessment for the year 1916 on property of Public Service Railway 
Company of New Jersey, situate in the taxing district of Jersey City, 
County of Hudson and State of New Jersey. 
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IN RE CITY OF JERSEY CITY. 


Mr. Thomas J. Brogan for Petitioner. 

Mr. E. A. Armstrong for Respondent. 

THE BOARD: This is an appeal by the City of Jersey City 
from the action of the Hudson County Board of Taxation in reduc- 
ing from $1,062,000 to $803,500 the assessment for 1916 upon cars of 


the Public Service Railway Company in Jersey City. 
Brigham, the chief witness on the part of Jersey City, placed the 


following values upon the cars: 
Physical value new upon 270 cars (all classes) $1,184,728 
Overhead charges, contingencies, engineering and admin- 

istration, 15% 177,710 


Total value new $1,362,438 
Depreciation 22.05% 300,438 


Total present value $1,062,000 
Average condition of all cars May 20, 1916, 77.95%. 
Schreiber, on behalf of the Public Service Railway Company, esti- 
mated the value of the cars to be as follows: 
Cars Val.New %of Val. New Present Value 
Equipped $ 899,175 $699,399 
Unequipped 138,525 104,166 


_——— -——— 


$1,037,700 WTA $803,565 


The average depreciation allowed by Brigham, namely, 22.05%, 
agrees closely with that of Schreiber, who allowed an average of 
22.06%. The acceptance by Jersey City at the hearing of the Rail- 
way Company’s count, namely, 266 cars, disposes of all questions rela- 
tive to the number of cars to be considered. 

The cars on May 20th, 1916, existed in two different States, 
equipped and unequipped, those equipped being in service and those 
unequipped having some of their parts in use on other cars, presum- 
ably those in service. Brigham’s estimates represent lump sums and 
there is nothing in his testimony to indicate that he made an attempt 
to distinguish between the equipped and unequipped cars, nor is there 
any evidence to show what values he placed upon the separate parts 
of each class of cars, except for the 2300 series, or one series out of 
twenty-five. Schreiber has separated his estimates into two parts, 
one for the equipped and another covering the unequipped cars, and 
in addition has introduced into his evidence estimates, in detail, for 
one typical car of each of the different series, twenty-four separate 
estimates in all. These estimates contain the value of each part of 
the car included in the estimate and collectively form a_ total. 
Brigham, after determining what he considers the value new of these 
cars, or what appears to be his estimate of the cost to the purchaser, 
namely, $1,184,728, adds 15% for engineering, administration, over- 
head charges and contingencies. Schreiber’s estimates set forth every 
detail for each item entering into the construction of the cars for each 
of the series in dispute. From an examination of them no definite 
allowance appears to have been made for engineering and general 
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charges. Schreiber explains this apparent omission in his testimony 
by stating that an allowance of this character has been included in 
each individual item and that it averages 10%. A comparison of the 
values given in the blue print exhibit, submitted by Schreiber, with 
the cost figures of different parts of cars, as testified to by him, indi- 
cates that such an allowance has been made. 

A comparison of their values indicates that those of Brigham 
average about 13% greater than those of Schreiber, even after omit- 
ting the additional 15% which the former added to his basic values. 
Brigham, nowhere in his estimates distinguishes between equipped 
and unequipped cars. A large part of the difference between the 
values of the witnesses is undoubtedly due to the inclusion by Brigham 
of too many equipped cars. 

In one respect Schreiber’s estimates appear to be lacking, and 
this is in the matter of Johnson fare-boxes. The testimony leaves 
considerable doubt as to the number of these fare-boxes, but each 
equipped car probably had one installed on it. The number of 
equipped cars being 202, it is probable this figure fairly approxi- 
mates the correct number. Judging from the testimony, $90.00 ap- 
pears to represent a reasonable price for these articles. Assuming, 
therefore, that there are 202 fare-boxes and that each cost $90.00, a 
total value of $18,180 represents the value new of this item. 

The condition of these fare-boxes is probably the same as the 
remainder of the cars, therefore, the same rate of depreciation should 
be applied here as to the other parts, namely, 22.06%, making the 
present value $14,071. 

A careful consideration of all the evidence leads us to the con- 
clusion that the true value of the property in question, as of the time 
of assessment, was $817,636. 





That an injunction lies to restrain members of a labor union trom 
picketing a private business to force its owner to coerce his employés 
to pay dues to the union or to discharge them is held in Harvey v. 
Chapman, L. R. A. 1917E, 389. 





ROOT v. ATLAS POWDER Co. 


(Morris Common Pleas, Feb. 4, 1918). 
Workmen’s Compensation— Various Injuries and Proofe Not Clear—Dismissal of Petition. 

Case of Charles Root, Petitioner, against Atlas Powder Company, 
Respondent. 


Mr. Edward A. Quayle, Jr., for Petitioner. 
Messrs. King & Vogt for Respondent. 


SALMON, J.: In the petition filed in this cause the claim is made 
that there is a balance due petitioner on account of his temporary 
disability and it is also alleged that no compensation has been paid 
for the permanent injuries sustained by him. In said petition it is 
contended that certain injuries have been received by petitioner, as in- 
dicated upon a certificate of physician as follows: 
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ny “A fracture of the left side of the lower jaw, jaws however do 
in not articulate properly. He sustained further a large scrotal hernia 
he which is reducible. There is considerable tenderness over the spinus 
ith processes of the vertebral column, and also over various muscular 
di- points. There are several scars across forehead and also in occipital 
region with some swelling, the size of a small cherry, in the left 
am occipital region. Speech is difficult to understand on account of 
- marked defect which is said to have come on only after accident. 
me Bicipital reflexes are absent, patellar reflexes exaggerated. There is 
t marked nervousness and apparent inability to stand or walk with eyes 
rv closed. Patient has tendency to fall to right side.” 
-_ It is practically conceded that an accident occurred to petitioner 
d on May 9, 1916; that petitioner suffered injury, but as to the extent 
" thereof the petitioner’s contention is neither clear nor specific, while 
or respondent defends upon the ground that the injuries caused tem- 
= porary disability only and not permanent disability in any respect. | 
. Evidently there was an explosion in what is known as the 
ved “mixing” house or as otherwise known as the “nitrating” house. As 
ap- a result of this explosion, petitioner was injured about his face, with 
’ a wound on the jaw, another on the forehead and some others upon 
de the scalp, also upon the neck as well as upon the left hand. He re- 
h ceived medical attention within possibly a quarter of an hour after 
ee the accident, at which time he complained of pain in his left side. 
+h Petitioner was treated immediately and continuously for the injuries 
the that were apparent and for others of which he complained until he 
returned to work thirteen days later, when he was assigned to cer- 
meg tain office duties of a light character. His service was interrupted 
a by periods of absence, which the evidence indicates was due to in- 
toxication, but this service continued until some time in the latter 
part of August, when it appears that he was dismissed because of 
“om absence without leave and his intoxicated condition during such period 
yes and general dissatisfaction on the part of respondent with the service 
ry, of petitioner because of these and other reasons. 

The claim of the petitioner upon his case is very indefinite as 
regards the element of temporary disability as well as the conten- 
tion respecting alleged permanent disability. He contended at the 
time of hearing, which was more than a year subsequent to the acci- 
dent, that he was still suffering from pain in his head, in his chest, in 

nies his side and in his hip; complained that he had lost his memory, that 
his eyesight was affected, that he could not sleep, that ‘he was nervous ; 
any, also that he had a rupture on the right side; further, that a rib was in- 
jured, that ‘he was injured internally and that pains are still occurr- 

ing “out of” the chest. In answer to the question as to whether his 

head was bruised, petitioner answered, “It must have been.” Further, 

he stated that “the head was hurt and has been swollen ever since. 

ade The face was all cut and bones broken inside of the jaw and two or 
rary three teeth knocked out; a cut on the head here, (indicating left side 
paid of the forehead) also across the forehead: and also the pain is coming 
it is out back there now,” (indicating the posterior of the head). Respect- 
s in- ing the alleged hernia petitioner says: “It came after the accident; I 


had no rupture when I went there.” However, he says in this con- 
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nection, “I may have strained it while on the pulleys on the tanks 
there.” This, according to the petitioner, was about the end of April 
prior to the accident. Petitioner claims that he is unable to work be- 
cause his memory is gone, because of the pain through his head and 
chest, the back of the body and hip, and because he always has pain 
in the head; that he is nervous all the time. However, he states, “] 
only can do light work.” 

There are many divergent statements as to important incidents 
connected with the accident of May 9th. For example, petitioner tes- 
tifies that “two fellows took me out and took me down to the labora- 
tory.” No one was produced to confirm this statement, but on the 
contrary petitioner’s witness C testifies that he told petitioner after 
the accident to get to the laboratory as soon as possible; that petitioner 
rushed down the steps outside, and fell, afterward starting up and 
running faster than witness C could run to the laboratory in ques- 
tion. Petitioner testifies that his clothes were all torn off ; C’s evidence 
in this respect is that “his clothes were not blown off; that is posi- 
tive.” 

Another example of the conflict of testimony is where the first 
examining and attending physician testifies as to the matter of 
“hernia” to the effect that the physician found the condition of “in- 
guinal hernia” and asked petitioner about it, and was told by the 
latter that “he had it for some time; I understood him to say for 
years.” Petitioner denies this statement to the doctor. In this con- 
nection the physician testifies that after the injuries the petitioner 
did not mention the hernia until the doctor gave him a physical 
examination, and, referring to that time the doctor says, “Then I just 
saw it, it had never been spoken of at all.” At that examination, 
closely following the accident, this doctor says that he found no 
swelling in the hip, found no sores, cuts or scars on the chest, all of 
which is quite contrary to the general testimony of petitioner. An- 
other physician examined petitioner about the 1st of July following 
the accident and testifies that he found him “slightly affected on the 
side of his jaw,” and that he, the physician, thought that there was a 
piece of glass in there; further, this doctor gives evidence that peti- 
tioner complained of sleeplessness but did not complain of anything 
else, that he did not speak of his hip, chest, loss of memory, false 
articulation, headache, etc. 

Testimony by a third doctor going to the examination made by 
him about Sept. 17, 1917, shows that he found a scar on petitioner’s 
cheek, and also one or two scars just above the eye about in the middle 
of the forehead, and a scar on the top of his skull; that he found some 
teeth gone and also that petitioner had a right inguinal hernia; and, 
concerning petitioner’s jaws, this physician says: “In closing his 
jaws, I think the under paw rode over possibly an eighth of an inci; 
I know of no way to tell whether he was doing that purposely, be- 
cause his jaws would come together perfectly. He told me that he 
had a fractured jaw. I cannot conceive that a man could have 2 
fractured jaw and without receiving any treatment have a perfect 
recovery. I felt of his jaw inside and could not locate any place 
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where he had had a fractured jaw.” Testifying as to petitioner’s scalp 
this doctor says that “he said his scalp was swollen. I did not notice 
any swelling.” 

Petitioner seems affected with stammering. This condition he 
attributes to his injury, but testimony on the part of two witnesses 
indicates that this manner of speech obtained prior to the accident, 
and that there was difficulty in understanding petitioner because of 
this affection during his employment previous to his injury. 

The wages of petitioner at the time of hearing were consider- 
ably more per hour than they were at the time of accident, although 
for a given length of time he contends that they amounted to the same. 

Medical testimony tends to show that there was no temporary 
disability at the time of hearing as a result of the accident in question, 
and that there was no permanent disability at that time as such result; 
medical testimony tends to show that disability temporary in char- 
acter lasted approximately two weeks. Petitioner appears to have re- 
ceived his regular pay to July 9th, following the injury, and for such 
time as he worked thereafter until the time of his dismissal. 

In Honnold, on Workmen’s Compensation, Vol. 1, at 497, it is 
said: “Whether hernia was approximately caused by accident depends 
on the facts of the particular case. The presumption is against hernia 
being so caused, and hence the burden of proof rests on the applicant 
to clearly show that the injury resulted from accident instead of being 
merely coincidental with it. It is not sufficient to establish as a fact 
that hernia or the strangulation of a hernia is coincidental with lifting 
or other laborious service, but it must be clearly established that the 
lifting or other laborious service was the actual cause. Unless an 
accident or strain alleged to have caused a hernia was particularly 
violent, or was followed immediately by severe pain, it cannot be said 
to be a probable cause, and the hernia must be held due to predisposi- 
tion.” 

Bryant v. Fissell, 84 Law 72, 86 Atlantic 458, is authority for the 
doctrine that “the burden of furnishing evidence from which the 
inference can be legitimately drawn that the death (in the case at 
bar the alleged injury) of an employé was caused by ‘an accident 
arising out of and in the course of the employment,’ rests upon the 
claimant.” See White v. Lauter Co., 37 N. J. L. J. 175; Cramer v. 
Lanterman, 37 N. J. L. J. 169; Peer v. Lehigh Valley R. R. Co., 39 
N. J. L. J. 242; Ervey v. Dickissson, 40 N. J. L. J. 275. This last case 
also treats of the subject of “hernia,” and which case is somewhat 
analogous to the present case in that regard. 

In Honnold above cited, on p. 464, etc., certain general prin- 
ciples are set forth as follows: “The burden is on the applicant to 
establish the fact of accident, if accident be essential under the act, 
that the injury complained of was proximately caused thereby, and 
that the incapacity or death resulted from such injury. This burden 
may be sustained by circumstantial evidence or inferences having a 
substantial basis in the evidence. A preponderance of the evidence 
is sufficient. By a ‘preponderance of the evidence’ is meant such 
evidence as, when weighed with that opposed to it, has more con- 
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vincing force, and from which it results that the greater probability 
is in favor of the party on whom the burden rests. 

“Evidence conclusively showing an injury adequately accounted 
for by acts of the workman in the course of his employment is not 
overcome by the fact that the injury might by some possibility have 
resulted from some other cause not shown to exist. In such case the 
issue must be determined in the light of the greater likelihood. But 
the claimant fails if an inference favorable to him can only be ar- 
rived at by a guess; likewise when two or more conflicting inferences 
equally consistent with the facts arise from them.” 

After a careful and exhaustive examination of the evidence in this 
case the conclusion is reached with no sense of uncertainty that the 
petitioner has failed upon proof to bring himself within the provisions 
of the Act; that he has not established that he has suffered from any 
injury producing temporary disability for which he has not already 
been compensated, or that he has suffered disability total in character 
and permanent in quality, or disability partial in character but per- 
manent in quality, as the result of said accident. 

Therefore the petition in this cause should be dismissed, without 
costs in favor of either party as against the other. 





That congenital predisposition to hernia does not prevent a hernia 
resulting from an accidental slip from being proximately caused by the 
accident within the meaning of the Workmen’s Compensation Act is 
held in the Wisconsin case of Casper Cone Co. v. Industrial Commis- 
sion, L. R. A. 1917E, 504 





MISCELLANY 


GOVERNOR'S APPOINTMENTS. ond District Court of Morris 


— county. 
Edward Schoen, Judge of the Justice Samuel Kalisch, of the 


Juvenile Court at Newark, suc- 
ceeding Judge Dolan. 

Cecil H. MacMahon, Judge of 
the First District Court of New- 
ark, succeeding himself. 

Charles A. Wolverton, Prose- 
cutor of Camden County, in place 
of William J. Kraft. 

Benjamin B. Smith, of Asbury 
Park, Judge of the First District 
Court of Monmouth County. 

Harry Truax, of Long Branch, 
Judge of the Second District 
Court of Monmouth County. 

Lyman H. Smith, of Dover, 
Judge of the newly created Sec- 


State Supreme Court, reappointed. 
Circuit Judge Nelson Y. Dungan, 
of Somerville, reappointed. 





4 
PAROLES BY COURT OF PARDONS. 


Just before Christmas the Court 
of Pardons released 161 inmates 
of the State Prison on paroles. 
The Court considered 380 cases 
during the term so that favorable 
action was taken on considerably 
less than half the applications. Of 
the total number of paroles the 
minimum terms of sixty-eight 
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had expired or were about to ex- 
pire, thirty-one had less than one 
year to serve, fourteen less than 
two years, twenty-two between 
two and five years and the others 
more than five years. 





MORRIS COUNTY LAWYERS DINE. 


The usual Court day dinner of 
the Morris County Bar Associa- 
tion was held Jan. 15, with Judge 
Salmon presiding and thirty-two 
members present. Supreme Court 
Justice Black, who presided at 
the opening of Court instead of 
Justice Parker, was the guest of 
honor, with Circuit Court Judge 
Cutler. Justice Black made a 
speech and John M. Mills, who 
was appointed Prosecutor, was 
also called upon. It was reported 
that Vincent Azzara, librarian of 
the law library, had finished the 
catalogue, which will be printed 
soon. 





DEATH OF FORMER COUNTY CLERE. 


Mr. Abram P. Morris, 54 years 
old, formerly County Clerk of 
Union county, president of the 
Morris Machinery Company of 
Newark, died of pneumonia Feb. 
3d, at his home, 1484 North Broad 
street, Lyons Farms, suburbs of 
Newark. He had been ill only 
eight days. For twenty-seven 
years he was President of the 
Board of Education of Hillside, a 
suburb of Lyons Farms, and was 
President of the Lyons Farms 
Building and Loan Association 
for fourteen years. 

He was chairman of the Demo- 
cratic County Committee of 
Union county. Gov. Fielder ap- 
pointed him Clerk of Union 
county when James Calvert died, 
and he filled the office for some 
months. He was also appointed 


by the Governor to the Riparian 
Board, which was subsequently 
legislated out of office. 





JUDGE MARTIN’S OPERATION. 


Friends of Judge William P. 
Martin, of the Essex Common 
Pleas, were shocked on Feb. 4th 
to hear that the evening before 
the Judge was taken seriously ill 
with appendicitis, requiring an 
operation. He was taken to the 
Presbyterian Hospital. Happily, 
he was at last accounts fully re- 
covering. 

During the absence from Court 
of Judge Martin, Judge Rulif V. 
Lawrence, of Freehold, has pre- 
sided over the Court. 





OBITUARY. 


SENATOR WILLIAM HUGHES. 


United States Senator William 
Hughes died at Mercer Hospital 
on Jan. 30. He had been a patient 
at the hospital since the middle of 
last October, when he went to 
Trenton to undergo a course of 
treatment for poisoning of the 
teeth, which had seriously im- 
paired his general health. During 
this treatment, conducted by Dr. 
Henry A. Cotton of the State 
Hospital in this city, nearly all of 
Mr. Hughes’ teeth were ex- 
tracted and his condition showed 
marked improvement until an at- 
tack of bronchial pneumonia, 
which developed into a more se- 
rious form of the disease, attack- 
ing his lungs. Mrs. Hughes made 
her home in Trenton during her 
husband’s illness and was with 
him a large part of the time. 

Senator Hughes had a notable 
political career. From reel boy 






































in a flax mill he became an in- 
fluential figure in Congress and 
one of the intimate co-workers ot 
the President. America had 
spelled opportunity to Mr. 
Hughes, who was born in Ireland 
April 3, 1872, and who was 
brought to this country by his 
father, an ironworker, when he 
was eight years old. After two 
years or so in the public schools 
of Paterson he was graduated into 
the mills. He enjoyed another 
short period at school after a 
round of hard work, but was soon 
back in the mills. He learned 
silk weaving, in spare hours 
studying stenography and type- 
writing, which! enabled him at 
twenty-one to obtain employment 
in the office of a New York gro- 
cery company. 

Seeing little chance for speedy 
preferment in his new place, 
young Hughes again obtained a 
position in Paterson, and later be- 
came part of the clerical force in 
the office of former Attorney Gen- 
eral John W. Griggs. This opened 
the way for Hughes to take up 
Court reporting. After a year or 
so of this he began the study of 
law, being registered with Wil- 
liam M. Rysdyk, now a partner of 
Robert S. Hudspeth in Jersey 
City. 

Mr. Hughes’ study of the law 
was interrupted when the Span- 
ish-American War broke out in* 
1898, and he enlisted in Company 
A of the then Second Regiment. 
The regiment went first to Sea 
Girt and later to Jacksonville, Fla. 
At Sea Girt Governor Voorhees 
had use for a stenographer, and 
on the recommendation of Wil- 
liam K. Devereux, enlisted the 
services of young Hughes. At 
Jacksonville he was stenographer 
to General Fitzhugh Lee. During 


THE NEW JERSEY LAW JOURNAL. 





his military service he married, 
When the troops were sent home 
Mr. Hughes resumed his study 
of law in the office of William 
Nelson, one of the State’s histor- 
ians, and finished as a student in 
the office of Mr. Griggs. He was 
admitted to the Bar in 1900 as an 
attorney and became a counsellor 
three years later. 

He was a member of Congress 
1903-5, 1907-1912; Judge of the 
Passaic County Court from Sept, 
1912, to Feb., 1913; United 
States Senator from March 4 
1913, to his death. 

One of the first things Mr. 
Hughes did in Congress was to 
prevent the award of contracts for 
postal supplies to contractors who 
had work done in prisons. The 
requirement that eight hours 
shall constitute a day’s work on all 
government contracts was first 
put into an appropriation bill by 
Mr. Hughes. In 1912 he was au- 
thor of the bill to create an in- 
dustrial committee to investigate 
labor conditions through the 
country. President Taft appointed 
Mr. Hughes as one of the mem- 
bers of that body. Mr. Hughes 
was named also in 1915 as a mem- 
ber of the Vocational Education 
Commission created by Congress. 
He was the author also, of the 
anti-phosphorus match law. 

The funeral took place in Pat- 
erson on Feb. 2, and numerous 
members of the U. S. Senate and 
House of Representatives, also 
of the New Jersey Legislature at- 
tended. The gathering included 
Senators Frelinghuysen, John 
Sharp Williams, Simons and 
James. The services were in St 
Paul’s Episcopal Church, and the 
interment in Cedar Lawn Ceme- 
tery. Among the pallbearers was 
James W. Gerard, former Ambas 
sador to Germany. 
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